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1. Plaintiffs have standing to pursue this appeal
Although the lower court judge ruled that
Plaintiffs have standing to appeal, defendants claim
that the SJC decision in Sturbridge v. Board of Health
of Southbridge, 461 Mass. 548 (2012), gives them
grounds for challenging Plaintiffs’ standing.
not.

It does

In Sturbridge, supra at 555, the SJC noted that

the judge held plaintiffs to be “aggrieved persons”
because they had been afforded full party status in
the board’s proceedings and were entitled
automatically to bring an action for judicial review
of the board’s decision.

The SJC noted that the

proceeding before the board was not adjudicatory, and
that the “automatic party status” rule in the
applicable regulations.
“...presumably is designed to enable the board
to receive relevant information about
environmental impacts of proposed siting
decisions from a broad array of persons.”
The Sturbridge decision is inapposite to the case at
bar which involves a decision resulting from an
adjudicatory hearing in which the hearing officer
allowed Plaintiffs’ Motion to Intervene (A. 223)1,
noting that the grounds for the Motion were that they
“are persons or entities substantially and

1

References to A. are to the Appendix (vols. I-III)
filed on July 30, 2012 in this case. References to
Add. are to the Addendum to the Blue Brief.
References to Add.-1 are to the Addendum hereto.
1

specifically affected by this proceeding.”

(A. 224)

However, they do not base their standing solely on
their participation in the hearing.

The lower court

judge (Add. C, p. 7, fn. 10) based her ruling in part
on this Court’s decision in Healer v. Department of
Environmental Protection, 73 Mass. App. Ct. 714, 719,
fn. 6 (2009), which the judge described as:
“rejecting contention that plaintiffs lacked
standing ‘for the reason, if no other, that
such claims may be brought by any ten residents
of the town or city in which the land at issue
is located.’ G.L. c. 131, §40, nineteenth
par.” (Add. C, p. 7, fn. 10)2
Plaintiffs brought this action under G.L. c. 30A,
§14(1) and G.L. c. 214, §7A, the latter of which
provides that “not less than ten persons domiciled
within the commonwealth” may bring an action

to

prevent “damage to the environment,” caused by
violation of an environmental statute, which in this
case is the Wetlands Protection Act (the “Act”).

The

developer mistakenly claims that “standing under G.L.
c. 214, §7A does not extend to appeals of agency
decisions” (brief, p. 24), misciting Enos v. Secretary
of Environmental Affairs, 432 Mass. 132 (2000).

While

2

The provisions of G.L. c. 131, §40, para. 19 now are
contained in para. 30, which provides in part:
“Any court having equity jurisdiction may
restrain a violation of this section upon the
petition of...ten residents of the commonwealth
under the provision of section seven A of
chapter two hundred and fourteen.”
2

the SJC held in Enos that plaintiffs do not have
standing to bring suit directly against the Secretary
for an alleged violation of MEPA, G.L. c. 214, §7A
confers standing for nearby property owners to bring
suit against the party that is violating an
environmental statute.

Enos, supra at 142.

Likewise,

in City of Boston v. Massachusetts Port Authority, 364
Mass. 639, 646 (1974), an action brought under G.L. c.
231A and c. 214, §10A (now 7A) to enjoin construction
of a facility at Logan Airport, the SJC said:
“We hold that the present bill is sufficient to
invoke the jurisdiction of the Superior Court
under Section 10A. The legislative intent
underlying that provision is broadly stated in
the title under which it was enacted: ‘An Act
establishing a cause of action in behalf of
certain persons and political subdivisions for
the purpose of protecting the natural resources
and environment of the commonwealth.’ St.
1971, c. 732.”
The SJC affirmed its Boston decision in Cummings v.
Secretary of Environmental Affairs, 402 Mass. 611, 615
(1988).

The developer goes further afield, claiming

there can be no violation of the Act because the
Commissioner has approved the project.

That is

precisely the issue to be decided by this Court.
Indeed, under the developer’s analysis, M.G.L. c. 214,
§7A would be a toothless tiger since no action would
lie challenging any final decision of a department.
This is not the case as shown by the SJC decisions

3

cited above.

In addition, the developer claims that

the Plaintiffs failed to meet the notice requirement
of §7A. (brief, p. 26) However, the lower court (Kern,
J.) ruled that Plaintiffs had the right to amend their
complaint to perfect their §7A claim by alleging that
advance notice had been given.

(A. 72, 89)

Plaintiffs also rely on the well-established rule
that “persons aggrieved” as used in G.L. c. 30A, §14
have standing to appeal a final decision of the DEP
Commissioner.

The individual plaintiffs are aggrieved

because the DEP decision allows the developer to cut
down over 100 mature trees, remove vegetation and fill
wetlands, thereby destroying wildlife habitats and
diminishing the ability of the site to absorb
stormwater, resulting in increased flooding of the
low-lying houses around Little Pond, where many of the
Plaintiffs live, and increasing sewage backups in
their basements due to the overloaded sewer system.
The Belmont Board of Appeals recognized these problems
in its decision on the developer’s permit application,
reporting:
“One of the gravest issues presented by the
Project is the sewage it will generate in light
of the existing sewage problems in the area
during storm events...Numerous residents,
particularly from Oliver Road3 and Frost Road,
3

As alleged in Plaintiffs’ Complaint, (A. 24, 28,
para. 9), Plaintiffs Liu, Natoli, Johnson and Pesok
live on Oliver Road across the Pond from the project.
4

testified to backups over the past few years
from personal experience.” (A. 1532)
In an effort to mitigate these potential impacts, the
Board imposed Condition 27b, which provides that
“Prior to the issuance of the Building Permit, the
Applicant shall make a good faith application to the
City of Cambridge for a connection to the Cambridge
municipal wastewater system.”

(A. 1546)

The

Conservation Commission also found that houses in the
low lying area around Little Pond have experienced
flooding and sewer backups (A. 113) and that increased
floodwaters caused by the project will include
pollutants.

(A. 147-153)4

The project also will

deprive Plaintiffs of their enjoyment of seeing the
wildlife that inhabits the project site.

See

Affidavits of Plaintiffs’ wetlands experts Charles
Katuska (A. 1675) and Patrick Fairbairn (A. 1668);
Miriam Weil, previous Chair of the Belmont
Conservation Commission.

(A. 1683, 1685-7); and Ellen

Mass, President of Friends of Alewife Reservation. (A.
1679)
The developer does not dispute the allegations as to
where Plaintiffs live. (See Answer, A. 53-54, para.
9) An aerial map of the area at issue shows the
proposed five buildings in the project near Little
Pond with the houses on Oliver Road along the west
side of the Pond. (A. 1444)
4
This Court should give deference to these findings as
the SJC has held that conservation commissions have
expertise in matters under their jurisdiction. See
Jepson v. Zoning Board of Appeals of Ipswich, 450
Mass. 81, 91 fn. 13 (2008).
5

The Suffolk Superior Court found in Coalition to
Preserve the Belmont Uplands, et al. v. Burt,5 et al.,
C.A. No. SUCV-2009-04343 (Fahey, J.) that the
Plaintiffs in this action had standing to challenge a
decision of the DEP Commissioner under the Tidelands
Act, G.L. Chapter 91.

(Add.-1, A)

The judge ruled

that Plaintiffs’ interests in the decision were
protected by Chapter 91 as well as Article 97 of the
Massachusetts Constitution, which guarantees the
public’s rights to “the natural, scenic, historic, and
aesthetic quality of their environment...”
5-7)

(Add.-1 A,

Plaintiffs’ interests also are protected by the

Wetlands Protection Act.6
Thus, the Plaintiffs have standing to pursue this
appeal under G.L. c. 131, §40, para. 30, and G.L. c.
214, §7A, and as “persons aggrieved” under G.L. c.
30A, §14 who are affected in a way special to them
which does not similarly affect the general population
of Belmont.
2. Plaintiffs were not obligated to submit a transcript
of the adjudicatory hearing to pursue their claims.
Defendants wrongly assert that Plaintiffs were
obligated under Standing Order 1-96 to submit a
transcript of the adjudicatory hearing to the lower
5

Laurie Burt was the former Commissioner of the DEP.
See Healer, supra at 716 and Southern New England
Association of Seventh Day Adventists v. Burlington,
21 Mass. App. Ct. 701, 706 (1986)
6

6

court in order to raise their claims for judicial
review.

However, Standing Order 1-96 does not require

a transcript for the claims Plaintiffs are raising, as
discussed by Plaintiffs in their blue brief.
29)

(pp. 27-

Moreover, Plaintiffs’ claims are based solely on

the pre-filed testimony and written decisions, with no
reliance on the oral testimony at the hearing.
3. Plaintiffs were denied their due process right to
conduct meaningful cross-examination of witnesses
and have their testimony considered.
DEP claims (p. 37) that Plaintiffs’ right to
conduct meaningful cross-examination was satisfied by
the fact that Ms. Roby heard the testimony because
“she had presided over a four-day hearing at which
witnesses testified.”

Whether she heard the testimony

or not, Ms. Roby’s identification of the evidence she
considered, which is prefaced by the statement: “Based
on the discretion accorded to me...” (Add. D, 9),
indicates that she considered only the evidence she
said she considered and that she believed she had
discretion to ignore the live testimony.7

7

The discretion accorded a hearing officer cited by
Ms. Roby allows the hearing officer to weigh the
evidence and exclude unduly repetitious evidence.
However, Ms. Roby did not weigh the evidence elicited
at the hearing, she simply ignored it. The cited
authority does not give her discretion to ignore
wholesale all the live testimony given over a four-day
period.
7

The developer made the astonishing assertion in
its brief (p. 32) that Ms. Roby’s action of
“discrediting the testimony of the Coalition’s
witnesses” is evidence that she considered the crossexamination testimony.

However, based on her own

statement, Ms. Roby discredited the testimony of
Plaintiffs’ witnesses before the hearing even began,
without recourse to the live testimony.

(Add. D, pp.

18-19)8
DEP also advances a legally unsupportable defense
of Ms. Roby’s omissions (brief, p. 40), asserting that
since Plaintiffs had the burden of proof and Ms. Roby
indicated she did not find their pre-filed testimony
persuasive, she was not required to consider any
cross-examination testimony elicited from the
developer’s and DEP’s witnesses.9

DEP’s narrow view of

the purpose of cross-examination testimony is contrary
to Massachusetts and Federal practice.

See Vol. 19,

§611.2, Mass. Practice Series, Evidence, Young, et al.
8

Ms. Roby discounted Katuska’s testimony because she
erroneously found that it “leans heavily on the
significance of the upper floodplain.” (Add. D, 18).
9
The DEP’s limited and dismissive view of the value of
cross-examination is revealed on p. 40 of its brief by
the statement that “Ms. Roby had no obligation to
discuss the cross-examination testimony that was, as
one would expect it all to be, consistent with the
witnesses’ pre-filed testimony.” DEP has not
disclosed how it can state with certainty that the
cross-examination testimony merely confirmed the prefiled testimony, without access to a transcript, which
DEP points out was not submitted to the lower court.
8

“In Massachusetts any witness who testifies in
a cause is sworn generally in the suit, and
that witness’ testimony may not be restricted
only to those facts or such parts of the case
as the party calling that witness elects. The
effect of this rule is that a witness, called
by one party for any particular purpose, may be
cross-examined by the other party on any
relevant matter. The scope of crossexamination is limited only by showing of
prejudice to a party from too narrow a
restriction or too great a breath of inquiry.
Thus, a party to a lawsuit in the courts of
Massachusetts may put in evidence to support
his own affirmative case by the crossexamination of witnesses called by an
adversary.” (emphasis added)
In Roche v. Mass. Transportation Authority, 400 Mass.
217, 222 (1987), the SJC quoted from The Ottawa, 70
U.S. (3 Wall.) 268, 271 (1865):
“Cross-examination is the right of the party
against whom the witness is called, and the
right is a valuable one as a means of
separating hearsay from knowledge, error from
truth, opinion from fact, and inference from
recollection...”
In Alford v. United States, 282 U.S. 687 (1931), the
Court explained:
“It is the essence of a fair trial that
reasonable latitude be given the crossexaminer... Prejudice ensues from a denial of
the opportunity to place the witness in his
proper setting and put the weight of his
testimony and his credibility to a test,
without which the jury cannot fairly appraise
them. (citations omitted)”
Thus, the rule of cross-examination in Massachusetts
and Federal Courts specifically allows the opposition
an opportunity to challenge the direct testimony of

9

adverse witnesses and to elicit testimony from them in
support of their own case.

Implicit in this rule is

that the testimony will be considered.

Therefore, it

was improper for Ms. Roby to ignore the crossexamination testimony even if she had already made up
her mind that the Plaintiffs’ pre-filed testimony was
lacking and that she planned to rely solely on the
pre-filed testimony of the developer’s witnesses.
DEP’s narrow view of the role of cross-examination
testimony makes a mockery of the adjudicatory hearing
procedure and resulted in a denial of substantial
justice to Plaintiffs that prejudiced their interests.
4. Ms. Roby did not make adequate findings to support a
conclusion that the requirements for wildlife
habitat replication areas have been satisfied.
DEP claims that the requirement in 310 CMR
10.57(4)(a).3 (Add. G, p. 11) that alterations beyond
the permissible threshold10 of significant wildlife
habitat, will have “no adverse effects on wildlife
habitat” can be satisfied by a wildlife replication
plan as provided in 310 CMR 10.60(3).

Even accepting

DEP’s claim, the developer’s replication plan does not
satisfy the requirements of 310 CMR 10.60(3), and Ms.
Roby did not make any findings to support a conclusion
that it does.

The regulation provides (Add. G, 14):

10

The permissible threshold is 10% or 5,000 sf of
significant wildlife habitat, whichever is the lesser.
See 310 CMR 10.57(4)(a).3. (Add. G, p. 11)
10

“Alterations of
characteristics
may be restored
accordance with
conditions...”

wildlife habitat
beyond permissible thresholds
onsite or replicated offsite in
the following general
(emphasis added)11

The five general conditions that must be met are set
forth in subparagraphs (a) through (d).

While Ms.

Roby purported to make findings regarding conditions
(a) and (d), she did not even purport to make findings
that conditions (b) and (c) have been satisfied. These
conditions provide:
“...(b) the elevation of groundwater relative
to the surface of the replacement area shall be
approximately equal to that of the lost area;
(c)...In the case of bordering land subject to
flooding, the replacement area shall be located
approximately the same distance from the water
body or waterway as the lost area...”
In its brief, DEP claimed that “detailed” findings of
fact are not required to support compliance with 310
CMR 10.60(3).

(pp. 46-47)

This claim is inconsistent

with DEP’s statement that an issue for determination
in the adjudicatory proceeding is “[w]hether the
project meets the requirements of 310 CMR 10.57(4)(a)
including the requirements of 310 CMR 10.60(3).”

DEP

now attempts to denigrate this issue by calling it a
“subsidiary issue,” the resolution of which does not
require “detailed” findings of fact.
11

(brief, p. 47)

Ms. Vondrak stated in her pre-filed testimony that:
“We designed the project to comply with the general
restrictions and replication conditions for altered
habitat in 310 CMR 10.60(3).” (A. 1113, para. 19)
11

However, 310 CMR 10.60(3) does not provide discretion
to the applicant or DEP to pick and choose which of
the general conditions to comply with and which to
ignore.

M.G.L. c. 30A, §11(8) provides that the

decision shall include a “determination of each issue
of fact or law necessary to the decision” and the
cases do not suggest a lesser requirement for findings
of “subsidiary issues.”

See, e.g., School Committee

of Chicopee v. Mass. Commission Against
Discrimination, 361 Mass. 352, 354 (1972), in which
the SJC said:
“[T]he statute governing administrative
proceedings requires that a determination be
made as to each fact of law necessary to the
administrative agency’s decision.”
It was necessary for Ms. Roby to make specific
findings that each of the five general conditions were
satisfied in order to conclude that the requirements
of Section 10.60(3) were met.
DEP then offered a back-up position (pp. 46-47 of
brief), claiming that nonetheless Ms. Roby provided
“ten pages of supportive factual findings.”
28-38)

(Add. D,

However, while Ms. Roby did reference some

findings, there are no findings in her decision on
which the Court could have relied to support a
conclusion that the plan complies with conditions (b)
and (c).
focuses on

Ms. Roby’s references to Vondrak’s testimony
her description of the new plantings for
12

the replication areas (Add. D, pp. 21-22), which is
not relevant to conditions (b) and (c) that relate to
the distance of groundwater and water bodies from the
replication areas in relation to the lost areas.

As

to Howard’s testimony, Ms. Roby found he reported on
procedures to oversee the work of creating the
replication areas (Add. D, p. 24), without indicating
that the location of these areas complies with
conditions (b) and (c).
Although the developer boldly asserts in its
later filed brief (p. 43) that all five conditions
have been met, it does not point to any findings that
support such a claim.

As to condition (c), the

developer simply quotes the language of paragraph (c),
without alluding to any findings that the condition
has been satisfied.

Instead, the developer inferred

that conditions in DEP’s SOC were the “additional
conditions” contemplated in 310 CMR 10.60(3).
p. 43)

Although 310 CMR 10.60(3)

(brief,

provides that

“additional conditions” may be imposed “to ensure that
the standard in 310 CMR 10.60(1)(a) is satisfied,” the
additional conditions do not supersede or replace the
five general conditions; they merely supplement the
general conditions as necessary to meet the standard
in 310 CMR 10.60(1)(a).12
12

The standard in 310 CMR 10.60(1)(a) (Add. G, p. 13)
is that alterations of wetlands above the thresholds
13

Recognizing the failure of Ms. Roby to make
findings regarding conditions (b) and (c), DEP takes
another tack, claiming (p. 48 of its brief) that
Plaintiffs waived their claim that the replication
plan does not meet the regulatory requirements because
they did not raise the issue in a timely manner.
DEP’s new tack is of no avail.

In his pre-filed

testimony, Plaintiffs’ wildlife habitat expert Charles
Katuska pointed out that the developer failed to
provide sufficient information showing that the
groundwater levels in the replication areas were the
same with respect to the ground water levels at the
lost areas as required by condition (b).
first para.)

(A. 297,

The Conservation Commission specifically

found that condition (b) was not met because “the
groundwater in the applicant’s replication areas
appears to be much lower relative to the surface of
the replacement area than groundwater in the lost
areas.”

(A. 166; §5.10.5 and A. 120)

Finally, DEP offers the fatuous argument (brief,
p. 48) that Plaintiffs could not have raised the issue
“...may be permitted only if they will have no adverse
effects on wildlife habitat.” Neither the developer’s
or DEP’s witnesses provided any evidence that the
alterations of the significant wildlife habitat on the
lower floodplain would have “no adverse effects on
wildlife habitat” as defined in 310 CMR 10.60(1)(a).
Instead, defendants relied solely on the replication
plan to satisfy the “no adverse effects” requirement,
which it failed to do.
14

of non-compliance with condition (b) because the judge
did not cite it in her list of required conditions on
page 8, fn. 11 of her decision.

(Add. C, p. 8)

The

judge’s failure to cite condition (b) likely was
because Ms. Roby failed to find any evidence to
contradict the Commission’s finding that condition (b)
had not been satisfied.
As to condition (c), which requires that
replication areas in BLSF be approximately the same
distance from water bodies as the lost areas,
Plaintiffs alleged in their Complaint the reasons the
developer’s replication plan fails to comply with this
requirement.

(See A. 30, para. 14; A. 44, para. 55a)

Thus, Plaintiffs adequately raised the plan’s
failure to comply with conditions (b) and (c) in a
timely manner.

Despite the lack of findings to

support a conclusion that these conditions were met,
Ms. Roby concluded:
“When their [the developer’s experts’] analysis
is combined with the SOC’s Special Conditions,
the likelihood that the project complies with
310 CMR 10.57(4)(a) including the requirements
of 310 CMR 10.60(3) rises to a level meriting
some weight.” (emphasis added) (Add. D, 27-28)
The judge apparently recognized that this conclusion
failed to refer to any findings and was too equivocal
to constitute a proper conclusion, and therefore, she
rephrased the conclusion by adding a reference to
findings, that Ms. Roby did not make, and eliminating
15

the qualifying words “likelihood” and “some weight.”
(See Add. C, p. 10)

However, the judge’s rephrasing

did not refer to any specific findings Ms. Roby made
to support her conclusion.
In rephrasing Ms. Roby’s qualified, unsupported
conclusion and attributing findings to Ms. Roby that
she did not make, the judge ignored the decisions of
this Court cautioning judges not to make findings that
the agency itself has not made. See, MIT v. Department
of Public Utilities, 425 Mass. 856, 871 (1997), and
other cases discussed in Plaintiffs’ blue brief (pp.
23, 41-42).
5. Ms. Roby and the judge made an error of law by
concluding, that the wildlife habitat on the upper
floodplain of BLSF is not significant and subject to
protection.
310 CMR 10.57(4)(a).3 provides that work in BLSF
“found to be significant to the protection of wildlife
habitat shall not impair the capacity to provide
important wildlife habitat functions,” whether the
significant habitat is in the lower or upper
floodplain.

(Add. G, 17)

The Preface to the Wetlands

Regulations explains that a presumption of
significance is only warranted for the lower
floodplain,13 but that significant wildlife habitat on
13

Although this presumption is rebuttable, the
developer’s experts Vondrak and Howard agreed that the
wildlife habitat on the lower floodplain is
significant. (A. 1290-91; 1115-17)
16

the upper floodplain may also be protected on a caseby-case basis “where evidence of its existence has
been demonstrated...to be significant to the
protection of wildlife habitat.” (Add. G, Preface,
Part V, Section D, p. 24, 1st full para.)
In its brief (pp. 30-31) DEP misreads the Preface
to mean that it is “entirely discretionary” with DEP
as to whether or not to regulate important wildlife
habitat in the upper floodplain that is shown to be
significant to important wildlife habitat functions.
However, DEP ignores the purpose and wording of the
Preface, which is to provide an explanation of the
rationale for the wildlife habitat regulations and in
particular the reasoning behind the decision to afford
a presumption of significance to wildlife habitat in
the lower floodplain and not to the upper floodplain.
However, nothing in the Preface suggests that it is
discretionary with DEP to waive compliance with 310
CMR 10.57(4)(a).3 when it is demonstrated, unaided by
any presumption, that the wildlife habitat features on
the upper floodplain are similar to those features on
the lower floodplain that are presumed by regulation
to be significant to providing important wildlife
habitat functions (310 CMR 10.60(2)(d)).
Backing off its dismissive approach to the
Preface, DEP claims in its brief (pp. 32-33) that
Plaintiffs have not demonstrated that the wildlife
17

habitat “features” that render wildlife habitat
“significant” on the lower floodplain are also found
on the upper floodplain.

However, this demonstration

was adequately made by the developer’s own wildlife
habitat experts.

(Vondrak and Howard)

Ms. Roby found

that Vondrak determined that the “habitat features” on
the lower floodplain that she determined to be
significant to wildlife habitat “are common on the
site.”

(Add. D, 21)14 Likewise, Ms. Roby found that

Howard testified: “The important habitat features
identified in the study area are very common on the
site.”

(Add. D, 23)15

Therefore, it follows that when

habitat features on the upper floodplain exist that
are the same as wildlife habitat features on the lower
floodplain that render the wildlife habitat
“significant,” these features also are indicative of
significant wildlife habitat on the upper floodplain.
14

In her pre-filed testimony, Vondrak stated: “The
important features identified in the study areas...are
very common to both the wetland resource areas and
upland areas on the Property.” (A. 1116, para. 18)
15
Mr. Howard identified the important features as
“standing dead trees, burrowable soils, dense
herbaceous cover, certain food producing shrubs, and
large woody debris on the ground surface...” (Add. D,
23; A. 364, para. 14) Plaintiffs’ wildlife habitat
expert Charles Katuska agreed with Mr. Howard stating
in his pre-filed testimony that the “upper floodplain
on the project site contains significant wildlife
habitat features as embodied in the plant community,
soil composition and structure, topography, proximity
to water bodies, waterways and other characteristics.”
(A. 294, par. 16)
18

Thus, in the this case there is evidence that wildlife
habitat on the upper floodplain is subject to
protection under 310 CMR 10.57(4)(a).3.

(See Blue

Brief, pp. 34-42).
In view of Ms. Roby’s finding, based on Vondrak’s
and Howard’s testimony, that 5,440 sf of significant
wildlife habitat exists on the upper floodplain (Add.
D, 11), it was an error of law for the judge to
conclude that the wildlife habitat on the upper
floodplain is not subject to regulation under 310 CMR
10.57(4)(a).3 because there
“is no regulatory presumption for the
protection of wildlife habitat interest in
the upper floodplain,” (emphasis added)
even when evidence shows that features that render
wildlife habitat significant exist there that are
similar to the features on the lower floodplain.
(Add. C, 12)
6. The developer is not entitled to an award of
attorneys fees and costs.
The developer inappropriately asserts a claim for
an award of “double its reasonable attorneys fees and
costs.”

Such a claim is not properly raised in this

Court as it has already been raised and is pending in
the lower court.

On March 30, 2012, the developer

served a Motion for Award of Costs and Attorneys Fees
against Plaintiffs.
Paper No. 26)

(Lower court docket, 10-2205,

In opposition, Plaintiffs served a
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Special Motion to Dismiss under the Anti-SLAPP Suit
Act and requested attorneys fees incurred in defending
against the developer’s action taken to intimidate
Plaintiffs from asserting their constitutional right
to seek redress of their grievances in Court.
(Docket, Paper No. 25)

Both of these Motions are

pending in the lower court.

The developer should not

be allowed to pursue its attempts to intimidate
Plaintiffs in this Court.
CONCLUSION
For the foregoing reasons, as well as those set
forth in the Plaintiffs’ opening (blue) brief,
Plaintiffs request this Court to vacate the lower
court’s Order and remand the matter to DEP for
proceedings in conformance with this decision.
Respectfully Submitted
Plaintiffs-Appellants,
by their attorney

Dated: October 4, 2012

/s/ Thomas B. Bracken
_____________________
Thomas B. Bracken

20

Certification Pursuant to Rule 16(k) of Rules of
Appellate Procedure
Comes now Thomas B. Bracken, counsel for
Plaintiffs-Appellants, and certifies that the
foregoing Reply Brief complies with:
“the rules of court that pertain to the
filing of briefs, including, but not limited
to: Mass. R. A. P. 16(a)(6) (pertinent
findings or memorandum of decision); Mass.
R. A. P. 16(e) (references to the record);
Mass. R. A. P. 16(f) (reproduction of
statutes, rules, regulations); Mass. R. A.
P. 16(h) (length of briefs); Mass. R. A. P.
18 (appendix to the briefs); and Mass. R. A.
P. 20 (form of briefs, appendices, and other
papers).”

/s/ Thomas B. Bracken
_________________________
Thomas B. Bracken
BBO #052920
33 Mount Vernon St.
Boston, MA 02108-1420
(617) 742-4950
thomasbracken@earthlink.net
Counsel for PlaintiffsAppellants

Dated: October 4, 2012

ADDENDUM
Memorandum of Decision and Order of Suffolk
Superior Court (Fahey, J.), Coalition to
Preserve the Belmont Uplands, et al. v. Burt, et
al., Civil Action No. 2009-04343-B
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