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JOINT STATUS REPORT


Pursuant to the Court’s August 25, 2008 Notice of Docket Entry, the parties jointly report that the Department of Environmental Protection issued its Superseding Order of Conditions (“SOC”) on October 31, 2008.  A copy of the SOC is attached as Exhibit 1.  As requested by the Court, the parties’ respective positions on the readiness of the case for trial are set forth below.

I.
Plaintiffs’ View on Readiness of Case for Trial


As stated by Rachel Freed, Section Chief, Wetlands and Waterways Program, in her 10/31/08 letter transmitting the Superseding Order of Conditions (SOC), during the DEP’s review of the applicant’s appeal DEP issued three information requests which resulted in the applicant making “a number of revisions, particularly to the layout and details of the stormwater design.”  Based on these revisions, Ms. Freed said that DEP concluded that the revised storm water management plans now meet the standards contained in the DEP Storm Water Policy.  DEP further concluded that “the project as proposed and conditioned herein adequately protects the interests of the Act and Regulations.”  The SOC contains twenty-seven (27) Special Conditions.  Special Condition 20 sets forth numerous revised plans and updated reports.


Plaintiffs have retained the services of Bruce L. Jacobs, Ph. D., an hydrologist, to analyze the impacts of the O¹Neill project on the surface water and ground water and particularly on the flooding of Plaintiffs’ homes on Little Pond on which the housing project will be located.  Mr. Jacobs’ qualifications and proposed testimony are set forth in Plaintiffs’ Expert Witness List filed on 8/31/07.  Dr. Jacobs has actively participated in the proceedings before the Belmont Conservation Commission and the DEP and specifically has reviewed and commented on the revised plans and reports submitted by the applicant to the DEP.  Dr. Jacobs has advised the Plaintiffs that the revisions made by the applicant constitute substantial changes in the project as originally approved by the Zoning Board of Appeals (ZBA).

Condition 8.a. of the ZBA Decision (page 13) provides:  “If the Applicant must revise any of the Final Plans to comply with any other local or state or federal approval or permits, it shall present the revised plans to the Board or its Agent for a review of those changes in

accordance with 760 CMR 31.03(3).”


760 CMR 31.03(3) provides that if the ZBA determines that the changes are substantial the Board shall hold a hearing and issue a decision as provided in G.L. c. 40B, §21. Section §31.03(3) further provides for appeals from the Board’s decision to the Housing Committee or to the Superior Court as appropriate.  The Board’s Finding 25 (page 8 of ZBA Decision) indicates that it anticipated changes in the Final Plans would be required by the

Conservation Commission.  This Finding provides:

   In the Public Hearing, the Belmont Conservation Commission submitted

comments to the Board expressing serious concerns about the impacts of the

Project on the surrounding environment.  It noted that: ‘the site . . . provides

a vital link to the urban greenway which connects the Little River, Alewife

Brook, Aberjona River, and the Mystic River to the Charles River Basin. The

area is already heavily developed except for this Greenway and segmenting

the green space diminishes its value to wildlife and pollution mitigation.’  The Commission also noted that Little River/Alewife Brook is an impaired water body requiring a Total Maximum Daily Load Limit because of a variety of pollutants. It expressed concern that the runoff from the parking lots, via swales, detention and/or retention basins, would further degrade the water quality.


In Jepson v. Zoning Board of Appeals of Ipswitch, 450 Mass. 81, 90 (2007) the SJC recognized that in an appeal under Chapter 40B the prevention of flooding in land adjacent to the housing project is, in the first instance, addressed by the regulatory bodies acting under the Wetlands Protection Act.


Therefore, since the applicant has been required to revise the Final Plans approved by the ZBA to comply with the State approval process, the applicant must submit the revised plans to the ZBA for an initial determination of whether the revisions are “substantial.”  If found to be “substantial,” the Board must then hold a public hearing after which a revised decision will be

issued, which is subject to appeal.  Accordingly, this case will not be ready for trial until at the earliest after the administrative procedure required under Chapter 40B has been completed.


Further, at a public meeting on 11/6/08 the Belmont Conservation Commission voted to appeal the DEP decision to issue a SOC.  The appeal must be filed by 11/14/08 after which the proceedings will be governed by the Department’s Rules for Adjudicatory Proceedings.

II.
AP Cambridge’s View on Readiness the Case for Trial

The DEP issued its Superseding Order of Conditions (“SOC”) on October 31, 2008.  The SOC allows this affordable housing project to proceed, finding that it fully complies with the Wetlands Protection Act.  For many months now, plaintiffs have sought to delay trial, claiming that when the DEP issued its SOC, it would impose conditions requiring significant project changes.  Plaintiffs’ dire assertions have been proven incorrect.  The SOC, a copy of which is attached as Exhibit 1, does not require any changes in the project, much less the purportedly significant changes plaintiffs predicted.  Consistent with DEP practice, the SOC includes several conditions, but they are all routine.  Not a single project change is required.  Plaintiffs no longer have any legitimate basis to delay trial.  AP Cambridge Partners II, LLC (“AP Cambridge”) respectfully requests that the Court schedule trial at the earliest opportunity.

During this process, plaintiffs and the Belmont Conservation Commission complained about AP Cambridge’s stormwater management system.  To respond to these complaints the developer, during the DEP Superseding Order process, modified its stormwater system.  The modifications principally involved changing the mix of underground structures to process stormwater on the site.  Instead of using three infiltration chambers and three detention basins, as initially proposed, the developer will now use one infiltration chamber and six detention basins.  The chambers and basins will be in essentially the same underground locations as initially proposed.  

The DEP specifically approved of this revised stormwater design in its SOC:  

The MassDEP has reviewed the entire project, with particular attention to the stormwater design, as well as the compensatory flood storage areas, wildlife habitat/replication/mitigation and buffer zone activities. . . .  It is the MassDEP’s opinion that the storm water management plan referenced in the attached SOC meets the standards contained in the DEP Storm Water Policy.  Further, it is the MassDEP’s opinion that the project as proposed and conditioned herein adequately protects the interests of the [Wetlands Protection] Act and Regulations.

Exhibit 1, at p. 2.

These underground stormwater revisions do not warrant any further delay of trial.  It is well established that developers are not required to submit detailed, final plans to zoning boards during the comprehensive permitting process.  Indeed, the regulations list the materials required in a Chapter 40B application, including “a preliminary utilities plan showing the proposed location and types of . . . drainage.”  760 CMR 56.05(f) (emphasis added).  

Beginning with its earliest cases, the [Housing Appeals] Committee has made it clear that plans submitted for comprehensive permit approval are preliminary and need not be as detailed as final construction drawings.  The rationale for this rule is that the comprehensive permit itself is preliminary in the sense that no construction can proceed until a building permit has been issued.  The building permit is not issued until the appropriate officials have reviewed final construction drawings and insured that the project will comply with various state codes and all local requirements not waived by the comprehensive permit.  Since design work involves substantial costs for the developer, it is unreasonable to require completed plans before the comprehensive permit is issued.

CMA, Inc., No. 89-25, at p. 13 (Housing Appeals Committee, June 25, 1992).

Given the need to submit only preliminary plans, “[a] board is free . . . to approve a comprehensive permit subject to a condition that final plans be reviewed and accepted by the board or its consulting experts.”  Mark Bobrowski, Massachusetts Land Use and Planning Law, § 18.04[A], at 552 (2d ed. 2002).  That is precisely what the Belmont ZBA did here.  Pursuant to Condition No. 2 of the Comprehensive Permit, “[p]rior to issuance of a Building Permit, the Applicant . . . shall submit the following final engineering plans and supporting documentation (“Final Plans”), which plans shall be consistent with the Project plans as modified to reflect this Decision and shall be subject to review and approval by the Board or its designee.”  Included in the list of Final Plans subject to future ZBA review under this condition are “Utilities plan including Stormwater/drainage plan” and “Final Stormwater management calculations and supporting material . . . demonstrating compliance with Massachusetts Department of Environmental Protection (“DEP”) Stormwater Management Policy provisions.”  Comprehensive Permit, Condition No. 2, (g) and (h).

Both the comprehensive permit regulations and the ZBA contemplated (indeed, endorsed) exactly what happened here: the developer submitted initial stormwater management plans to the ZBA, then slightly modified those plans later in the development process (with full participation by plaintiffs and their consultants); before obtaining its building permit, the developer will submit its final plans, including the stormwater modifications, to the ZBA; and the ZBA will review the final plans to ensure consistency with the developer’s initial plans.  Accordingly, before a building permit is obtained, the developer will show its final project plans to the ZBA for review and approval.  


There is no legitimate basis to assert that the ZBA can or will reject the developer’s minor stormwater management revisions.  The ZBA itself plainly contemplated that the developer’s final plans would include revised stormwater management plans, showing compliance with DEP’s Stormwater Management Policy.  Comprehensive Permit, Condition No. 2.  The developer has submitted its final stormwater management plans and calculations to the DEP.  The agency, in turn, has ruled that the stormwater system fully complies with DEP’s stormwater policy.  Given this ruling from the expert agency responsible for implementing the stormwater policy, there is no basis for delaying trial on the theory that the stormwater changes are so substantial as to require an entirely new ZBA process.

The regulations providing for subsequent ZBA review of project changes do not apply to the minor modifications that exist here.  Under 760 CMR 56.05(11), if an applicant changes the details of its project after issuance of a comprehensive permit, the applicant shall notify the ZBA of the change, with the ZBA determining whether the change is substantial or insubstantial.  760 CMR 56.05(11).  If the change is deemed substantial, the ZBA holds a new hearing focusing on the change, then decides whether the comprehensive permit should issue in light of the change.  Id.
The modifications here, however, are governed by Condition No. 2 in the Comprehensive Permit, not by 760 CMR 56.05(11).  Condition No. 2 acknowledges the well established law that comprehensive permit applications are only preliminary and specifically authorizes the ZBA to review stormwater modifications, such as these, before a building permit issues.  In so doing, the condition is consistent with the purpose of Chapter 40B:  to promote the development of affordable housing and minimize delays in the permitting process.  See Standerwick v. Zoning Board of Appeals of Andover, 447 Mass. 20, 29 (2006) (“[i]n addition to streamlining the permitting process itself, the clear intent of the Legislature was to promote affordable housing by minimizing lengthy and expensive delays occasioned by court battles commenced by those seeking to exclude affordable housing from their own neighborhoods”).  

Requiring a developer to return to the ZBA for a substantial vs. insubstantial determination under 760 CMR 56.05(11) would also be an impractical elevation of form over substance, leading to a potentially absurd result:  The expert in this field, the DEP, has approved this stormwater system, with its revised underground structures, finding that it complies with the DEP’s own stormwater regulations.  This is exactly what the ZBA contemplated in its decision, requiring the developer to submit final plans showing compliance with DEP’s stormwater management policy before obtaining a building permit.  The ZBA should not be allowed to reject the DEP’s judgment and find that the revised stormwater system will not work.

In any event, there is no good faith basis for a finding that the underground stormwater revisions are substantial.  In making substantial/insubstantial determinations, zoning boards rely on the factors set forth in 760 CMR 56.07(4), which provides that certain matters generally will be substantial changes, including “an increase of more than 10% in the height of the building(s);” “an increase of more than 10% in the number of housing units proposed;” “a change in the building type (e.g., garden apartments, townhouses, high-rises);” and “a change from one form of housing to another.”  760 CMR 56.07(4)(c).  In essence, these factors demonstrate that changes are substantial only when they fundamentally alter the nature of the project (e.g., from garden apartments to high-rises) or significantly increase the size of the development, thereby prompting increased negative impacts (e.g., more than a 10% increase in the number of units).

AP Cambridge’s modification of the underground drainage structures is a far cry from the substantial changes listed in the regulation.  These underground alterations obviously do not change the nature of the project.  Nor do they increase the project’s size or cause increased negative impacts.  To the contrary, the drainage changes were made to address criticisms of plaintiffs themselves.  AP Cambridge initially proposed three underground infiltration chambers to manage stormwater.  Plaintiffs complained about this approach, suggesting that two of the infiltration chambers would not work, thereby causing negative impacts (such as flooding).  The developer disagreed with these complaints, but to eliminate the issue it agreed to drop the two complained of infiltration chambers and replace them with similarly sized and located underground detention basins -- an improvement that addressed plaintiffs’ concerns and further minimized project impacts.  To allow the ZBA to deem these changes substantial would create the anomaly that a citizen could object to an aspect of a project and, when the developer agrees to a change to address those concerns, the developer has cast itself into an entirely new round of ZBA review.  This cannot be the intended result under the regulations.

In issuing the SOC, the DEP performed “an in-depth review of the file,” paying “particular attention” to the revised stormwater design and expressly finding that it “meets the standards contained in the DEP Storm Water Policy.”  The ZBA lacks jurisdiction to effectively overturn DEP’s decision, which is subject to further agency review then a possible court appeal under the “arbitrary and capricious” standard of Chapter 30A, § 14.

Plaintiffs have been involved in every step of this process.  They were active in the stormwater proceedings before both the Belmont Conservation Commission and, later, the DEP, with their technical consultants submitting several letters complaining about the project.  Consequently, plaintiffs have known about these stormwater revisions for months, and their consultants have had ample time to review the modifications.  There is thus no prejudice to plaintiffs by proceeding to trial now.
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�  Previously, plaintiffs requested a delay of trial until the DEP ruled, claiming that they “should be allowed to rely on the expertise of the DEP in making its findings on the appeal of the [Conservation] Commission’s decision.”  Plaintiffs’ 1/28/08 Memorandum on Timing of Trial, at 5.  The DEP has brought its expertise to bear, overruling the Conservation Commission and finding that the project complies with the Wetlands Protection Act.  There is no further basis for delay.


�  AP Cambridge made other minor changes during the DEP process, including moving a drainage pipe, agreeing to paint building roofs white, and modifying flood storage areas.  Here again, these alterations were made to address development concerns raised by plaintiffs and the Conservation Commission.  They minimize negative impacts and represent design improvements.  Moreover, as with the underground stormwater structures, these revisions were all approved by the DEP.
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